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The purpose of this paper is to exantayereference to experience in other
countries, how ILO Convention N° 169, concerningliggnous and Tribal
Peoples in Independent Countries, 1989, might tmrie to the improvement of
security and well-being for communities and groappeople in Nepal described
as “indigenous” or “tribal” and, by extension helg Nepali people to construct
better social, economic and political systems tsuem development towards this

objective.

In this regard it is important to understand die#ine nature and purpose
of the Convention before analysing it in greataiadelike any legal instrument,
the Convention is based on a number of assumptidms.first of these is that
there is astate which acts through governmentConvention N° 169 does not
offer a blueprint for a system of government, mieds a model for a constitution
or the establishment of a state. When, five yegos Bwas sent to Fiji as Special
Representative of the Director-General of the lbhe¢lp resolve the insurrection
and constitutional crisis in that country, | enctauad a number of indigenous
leaders who had stated publicly that the Conventidrich Fiji had ratified) gave
ethnic Fijians the right to deny the East Indiapydation access to land, to public
services and to participation in government onlthsis of traditional indigenous
customs and practices in respect of such mattéiad ko explain to these leaders
that they were mistaken in their interpretatiorhef purpose and provisions of the
Convention. Article 8(2) of the Convention is quitear in this regard:

“These peoples shall have the right to retain treim



customs and institutions, where these are natrirgatible with
fundamental rights defined by the national leggktem and

with internationally recognised human rights.

The obligations and responsibilities defined by @onvention are duties
of the state which must be implemented and guagdriig the government. Let us
look a little more closely at Article 8(2) quotetbawe because it helps us to
understand how the different — and sometimes ocoictaay — systems of law
relate to one another. Think of a set of basket) the biggest basket on the
outside and a series of smaller and smaller bagk&itde. The big outside basket
represententernationally recognised human righll of the inside baskets have
to be of such a shape as to fit inside that bigdtasThey cannot have large
handles sticking out or extra compartments or gegashapes, because then they
will not fit inside it. The second basket, inside tbig one, isundamental rights
defined by the national legal systefhhis basket can have a different design or
form or colour than the biggest international humights basket but it still has to
fit into it. If any parts of the second basket lsthuit in such a way as not to fit into
the big one, they have to be changed or removee.s€hond basket represents a
country’s constitution or basic law which will oftenclude something entitled a
Bill of Rightsor Charter of Fundamental Libertieend in any case all of the other
laws and regulations of the country must respeetsipecial, basic laws of this

second basket.



Just as the second basket has to fit within tte#, fso the third basket
much fit within the second. The third basket is ldes of the country which have
to be in conformity with the Constitution. Therenche still smaller baskets
representing community laws, religious laws, prei@sal rules and family
hierarchies. Much of the business of establishmgnaging and maintaining a
modern state is ensuring that all of these bagketmoothly inside one another.
If one or more of the smaller baskets swells oushEpe because it is exposed to
the dirty water of corruption or the blood of wandecivil violence, the whole set
is ruined and has to be replaced. The fundamemeabfConvention N° 169 is to
promote a harmonious design and implementationhetd baskets of laws,
especially in relation to the traditional laws aues of indigenous and tribal

societies.

The usual way of expressing this idea of a selegél baskets that fit
nicely into one another is to use the expresthenRule of LawThis means that
there has to be a generally accepted set of raldedide what the laws should be
— or how the baskets should be shaped to use @ageim as well as a generally
accepted set of rules to decide what is to be ddren different groups think that
the laws mean different things or should be appiredifferent ways. The law-
makers usually deal with the first set of rulese flndges with the second.
Convention N° 169 assumes that all of these sysemsn place and working,

thus enabling the Government to give full effecitsgprovisions.



In reality, however, things do not operate so dimgoin any country.

Many of the most experienced and supposedly mostreed democracies such
as Australia, Canada, France, Norway and the UiStates of America continue
to have considerable difficulty in defining and Bpg fair and just policies for
indigenous and tribal peoples. When Mr. Kompiedsirttry, the Kingdom of the
Netherlands, ratified Convention N° 169 in 1998 nsngeople thought this was
rather silly since the Netherlands, one of the @ermost advanced, liberal and
tolerant democracies, had no identifiable indigenou tribal people. Yet now,
only seven years later, the question of how tarfiislamicbasket of law#nto the
big basket of the Dutch state has become this esingist critical issue in that
country’s politics. Convention N° 169 does not dewth the rights and
obligations of religious minorities unless theyoafall within the definition of
“indigenous” or “tribal” peoples but the issues nd&ing confronted by the
people and Government of the Netherlands are \emifas to the issues dealt

with in Convention N° 169.

In any case, whether by reference to the Converdionot, there is good
reason to be optimistic that the Netherlands, with strong and respected
democratic traditions and its generally fair anficefnt administration of justice,
will find a lasting solution to its current diffitties. Most countries are not so
fortunate as to have such a solid legal and palitltase to build on. The
organisers of this meeting have asked me to spedicyarly of situations of

extreme conflict, violent revolution and civil wand how Convention N° 169 has



been used to assist in achieving and maintainiracefal solutions to such

conflicts.

The Guatemala Case

There can be no doubt that the clearest examplashas been the peace
treaty of 1996 which finally brought to an end tBé-year-long civil war in
Guatemala. | shall describe to you how the Conwenbecame central to the
peace process and then how its various provisi@rs applied in practice, in the
hope that this experience may be a useful contobuto current thinking in
Nepal as to how to resolve the serious and dramsdtiion which this country is

confronting.

First, however, it will no doubt be useful to pe a little information
about Guatemala, since most people in Nepal wiMkias little about Guatemala
as Guatemalans know about Nepal. Guatemala isrargaabout the same size as
Nepal, situated just south of Mexico, between trecifi® Ocean and the
Caribbean Sea. Like Nepal, it is a very mountainoasntry and historically
people have tended to settle in the fertile vallegsveen the volcanic mountain
ranges. The majority of people, about 70% of thal tpopulation, are indigenous
and pursue a traditional way of life based matlgriah subsistence agriculture

and spiritually on beliefs and values that havéelh$or thousands of years.



Present-day Guatemala was the centre of a powarfplre of the Mayan people,
which flourished until about 1350 of the Christiena or 1800 of the Buddhist era.
The empire then broke up into some twenty or manaller communities, each
with its own language and culture, but there wagugh similarity among the
cultures that all identified themselves Maya When the Spaniards arrived in
America some 150 years later, they did not fin@éady-made empire as they did
in Mexico or Peru, that they could simply take olsgrmilitary force and rule for
their own purposes. The Mayans retreated to theuntain valleys and waged
what we would now call guerilla warfare against tBpanish occupiers for
hundreds of years. When Guatemala, along withfah® other Spanish colonies
of Central and South America, declared its indepand from Spain in the
1820’s and set up a republic, this was done withaay reference to or
consultation with the Maya and, in fact, made nifedence to them. Instead of
armies being sent out from Spain to subjugate thbm,armies were now sent
from Guatemala City where the white descendenth®fSpanish colonizers had
established their rule. The most fertile land wasupied by the Europeans who
now called themselves Guatemalans and the Mayareitrked on that land
more or less as slaves or tried to grow enough Foglder up in the mountains on

the poorer land that the Spanish descendents tidard.

In both cases the result was extreme poverty anacoess to education or health
care. In each generation, many of the young mendvoe forced into military

service and, if they survived, would be sent backheir valleys when the State



no longer needed them. The result was that byweatieth century there was a
functioning republic run by and for the Spanish cdeslents, speaking the
language of their European forefathers (which wesdnly official language of
the country), practising the Christian religion B@rope (which was the only
official religion) and being educated as if theyr&vgoing to school in Europe.
Underneath this European superstructure was thenvaigrity of the people in
the country who were Mayan, did not speak much ryr Spanish, trying to
preserve their traditional values and beliefs iitespf being forced into the
Christian religion and having no education at allequip them to function as

citizens of the Republic of Guatemala. They wererpmnorant and invisible.

But these inequalties in access to services didlesnl them to start a
revolution. When the civil war began in 1959, itsvhetween two opposing
groups of European descendents, the Governmerdgwerp very right-wing and
capitalistic (Guatemala supported the fascist pswkiring the Secong World
War), aligned with the United States, and the igsnts (orrevolutionariesas
they called themselves) who were inspired by conistudeology and were
aligned with the Soviet Union, China, Cuba anddtieer communist countries. In
a bid fordemocratic legitimacynd the moral high ground, each side claimed to
represent the indigenous majority, though neithée sctually ever consulted
with indigenous people or promoted the establisin@nrepresentative and
legitimate indigenous peoples’ organisations sa thare could be any kind of

consultation. Government troops would occupy aag#l or a valley and kill the



people they thought might assist the insurgentenTthe insurgent armed forces
would take the same place and kill those who wefeblecause they suspected
that they were allied with the Government. The gedious people, who quite
correctly understood that neither side was fighforgtheir interests were at first
just innocent victims of the conflict and then weegentlously drawn into the war
itself because in desperation to defend their f@miand their way of life, they
accepted arms from whomever would offer them (wérethbels or government).
They then organised themselves into pro-Governraedtpro-rebel militias and
started to kill each other. And, of course, evecgupation of every village,
whether by Government or insurgent forces was apemied by rape, torture,

murder and destruction.

When the so-called Cold War ended in 1990, the fdd foreign money
which was fuelling this kiling machine started @ry up and both the
Government and the insurgents began to realisahtbgtcould no longer sustain
the civil war. At that point they decided to try megotiate a peace deal. Once
again, the indigenous people of Guatemala werderedonsulted nor invited to
participate in the negotiations.The position of Bevernment was simply to deny
their existence and relevance under the slogan &weall Guatemalans”. The
communist ideology of the rebels was equally exetuf the Maya. In the
communist view, the civil war was understood toé&elass strugglebetween

“poor peasants” (who just happened to be also emgs) and “rich land-



owners” (who just happened to be Spanish). Thetgairand cultural dimensions

of the issue were irrelevant as far as the rebele woncerned.

With the help of some friendly countries (MexicdBuatemala’s much
larger northern neighbour deserves particular préos its help) a peace process
was begun based initially on a bilateral ceasefgeeement between the parties.
After a series of breaches of the ceasefire agretsnamd given the deep mistrust
between the parties, they finally decided (undeerain amount of international
pressure) that they needed to appeal to a neutral party to monitor the
ceasefire and to conduct the peace negotiationsas$t decided to request the

United Nations Organization to do this.

The Secretary-General of the UN agreed, but onhgdeu certain
conditions. The most significant of these was #rgt final peace deal had to be in
conformity with internationally recognised humaghts, to use the terminology
of Art. 8(2) of the ILO Convention once again. Thigeant that instead of a
framework for a peace settlement under which therimg parties essentially
divided up the country between them (as had hapgpereently in the
neighbouring country of Nicaragua) with little reface to the needs and rights of
the majority indigenous population, there was nofraanework whose principal
focus was the rights of the indigenous population.order to secure UN
participation in the peace talks, therefore, thetigm had to agree that after

dealing with the urgent matters of a sustainabésefire and the plight of a large

10



number of refugees and internally displaced perstms first order of peace
business would be an agreement on Itentity and Rights of the Indigenous

Peoples of Guatemala.

Effective Machinery and Provisions

The United Nations Organization does not, howebhane any human
rights instrument which dealt directly with thehtg of indigenous peoples. There
had been some on-and-off discussions on the maajitisze General Assembly
for some years about drafting such an instrumemassibly in the form of a
declarationbut these discussions had not born fruit (nortbel subsequently).
Four years earlier, however, the International LabOrganization, part of the
United Nations System, had adopted Convention N°*16just so happened that
the then Secretary-General of the UN, Mr. BoutrositBs-Ghali, had some years
earlier been a member of the ILO Committee of Etgpen the Application of
Conventions and Recommendations and had specyfibaen responsible for
monitoring the application of the earlier ILO Contien on Indigenous and
Tribal Populations of 1957 (N° 107). | had workedhahim during that period

and by the time the Guatemala peace process peesegself, he was Secretary-

! Whether ILO Convention N° 169 could be considepedt of internationally recognised human rights
became an important issue in the Guatemala pelksefoa two reasons. First, if it were considerede a
part of internationally recognised human rightgréhcould be nothing in the peace settlement wivias
not in full conformity with the Convention, sinca® of the requirements (as mentioned above) wihieh t
Secretary-General had stipulated for UN moderatibthe negotiations was that any agreement regultin
from them had to respect internationally recognisathan rights law. Secondly, the parties had ajread
agreed that whereas the various agreements whigk tee composeThe Final and Lasting Peace
Settlementvould only come into effect once all of the termedtbeen negotiated and agreed to (which
finally happened at the very end of 1996), any ions on human rights issues agreed on came ffgcte
immediately. After consultations between the repnéstives of the UN Secretary-General and the ILO
Director-General, it was agreed th@bnvention N° 169is a human rights instrument of the UN

11



General and | was the ILO Representative to theddriNations. He asked me to

join the UN peace negotiating team as legal adviser

But just as the UN had laid down a certain numtfeconditions to the
parties, | found myself having to stipulate a dertaumber of conditions to the
Secretary-General, without which | felt ILO couldtrparticipate. The first and
most important of these concerned the participatbbrthe indigenous people
themselves. Just as the war had been fought ogeritbads but with far, far too
much of their blood, the parties (including the UkiSelf) were proposing to
negotiate a peace settlement over their heads alsre was no provision for
indigenous participation in the peace talks. Thexdamental essence of
Convention N° 169 is that nothing should be decidgdhe State which affects
indigenous peoples without specific and full cotestidn with them. It would,
therefore, not only have been morally wrong bub alsnstitutionally impossible
for the ILO representative to assume a direct moleegotiations which violated

that principle of consultation.

In the arrangements for the negotiations, promisiad been made for a
consultative body called thassembly of Civil Society Throughout the peace
process this body had a shifting membership of soms more, sometimes less
than 100 representatives of various non-governrheptganisations and
associations, such as women’s groups, journaliggjdents, farmers’

cooperatives, trade unions, etc. Indigenous peomeaganisations were also

12



invited to participate. While better than nothinigis Assembly could not, in my
opinion, be sufficient to satisfy the consultati@guirements of Convention N°
169 because it was too indirect. The decisionspraodosals of the Assembly had
to be agreed upon by too many different groupstharcke was a distinct danger —

indeed a likelihood — that the indigenous views ldaimply be “drowned”.

Understandably, the UN did not want to re-open doestion of the
composition of the peace delegations based on emumabers of representatives
of the Government and the rebels. They suggestadorhaps | could speak for
the indigenous at the negotiations. This, of coursmmediately refused to do
since the indigenous peoples had given me no manddte their spokesperson
and | had not the experience of their lives andr thature ro be qualified to do
so, even if they requested this. After a standeoffthis issue on which | felt the
ILO could not compromise its basic principles, iasvagreed that a specially
constituted group of indigenous leaders would ptevne with their views on
each issue being negotiated. The parties were afged to hold direct
consultations with indigenous organisations. Ifthe course of the peace talks,
any decision or agreement was proposed which didappear to me to be
acceptable to the indigenous peoples, | could dbmgth them directly to see
what solution might be found. | reluctantly agréedhis only on condition that
the legitimate representatives of the indigenouwsples of Guatemala authorised
me to do so and on the clear understanding thabuldvnot function as a

spokespersorfor them at the negotiating table, but only agabetweenor

13



messenger. | am pleased to say that in spite talimisgivings, this procedure

functioned well.

The second condition involved the role of the licOnstituents. Once
again both trade unions and employers organisatioad been invited to
participate in the Assembly of Civil Society butr fearious reasons most had
decided not to do so. It was agreed that | couttd bdorm these ILO constituents
as to the matters being discussed at the negditdble and seek their opinions,
even on confidential (though not sensitive milijanyatters. This worked well on
the whole, during the process which lead to Aggeement on the Identity and
Rights of Indigenous Peoplésit when we came to negotiate the next part of the
peace agreement on social and economic questiahdaad reform, the main
employers’ organisation and several of the tradenswere so opposed to the
proposals that, as an ILO official, | felt | hadwathdraw from the negotiations

out of respect for the position of the ILO congitts.

Identity and Rights

Let us now turn to the specific issues on indigenilentity and rights as
negotiated in the Guatemala conflict and consiasy the rights and obligations
defined in Convention N° 169 were translated intovfsions to guarantee lasting

peace in that country.
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As the peace treaty statdgecognition of the identity of the indigenous
peoples in fundamental to the construction of domal unity based on respect
for and the exercise of political, cultural, ecomc and spiritual rights of all
Guatemalans.The issue of identity is fundamental for two maeaons, one

cultural and one legal.

Identity is the basis of culture and culture ig thasis of identity. As
human beings we all have multipléentities.We have a personal identity, our
own view of who we are, without which we cannotdtion in life. This is our
psychological identity or “personality”. Because need to be part of a society,
we also have group identities which determine hainteract with other people
in our families, as fathers, mothers, sisters,Ha®, sons, daughters, etc. in our
work as farmers, tourist guides, doctors, lawyeirs| servants or revolutionaries,
for example, and politically as citizens of a certeountry, residents of a certain
district or members of a community. Underlying afl theseidentities is our
cultural identity which provides us with the valubsliefs and rules that form the
framework for our lives. It is to this cultural ity that both the peace treaty and
the Convention which inspired it refer. Both theaty and the Convention
reaffirm that everyone, and most particularly irdigus people, have an
inalienable right to their own cultural identitycathe State, Government and the
authorities all have a corresponding obligatiorptotect this right. This means
that the group, whether defined as an indigenoushal peopleor an indigenous

or tribal community is free to define its own vadueules and beliefs without

15



interference or undue influence from any other grisuthe country. This includes
maintaining traditional and historical values adlvas developing new ones to
meet the changing needs and challenges of thetgo€lee only limitations on the
exercise of this right are the “bigger basketsintérnationally recognised human
rights and the fundamental rights defined by théional legal system, as
stipulated in Article 8(2) of the Convention andtiéle E,3 of the treaty. To take
an extreme example, if traditionally the indigenaarstribal grooup practises
human sacrifice, forbids female children to go ¢l or encourages husbands
to beat their wives, such practices would not b@nedd to continue because they
are in violation of internationally recognised humraghts to life, to equality of

treatment between the sexes and to physical securit

It is important also for legal purposes to haweacicriteria for recognising
cultural identity. If, as is the case of both then€ention and the treaty, special
rights are created and protected for persons adircplar cultural group, it is
indispensable to be able to decide who enjoys thigets and who does not.
Article 1 of the Convention sets out some genarkdsrin this regard, referring to
special social, cultural and economic conditionsl @a the historic facts of
conquest and colonisation. The treaty is much ngpecific and names the
peoples and groups to which it applies. It mustnioéed, however, that an
important, indeed fundamental, element in detenmgithe cultural identity of any
group includes letting that group decide who aseniembers and who are not.

This is the purpose of the criterion s#lf-identificationmentioned in Article 1(2)

16



of the Convention and Article 1(2)(c) of the treaTyhere is sometimes confusion
about whaself-identificationmeans. Some people have thought that it entitles an
individual to decide whether he or she is a menabex particular indigenous or
tribal group or not. This is not the case. Se#frtification refers to the right of
any indigenous people or community to decide whand who is not a member
of that group. It is rather like the question ofiomality. | cannot simply come to
Nepal and say that | am a Nepali. | must satisgy ¢bnditions and follow the
procedures that Nepalis have decided on to gramaldse citizenship to

foreigners. Self-identification is a collective nignot an individual right.

In addition to all of the other types of identitgentioned earlier, as
individuals we all have aexual identity:we are all men or women. In many
cultures, both indigenous and non-indigenous, tlaeeslong-standing traditions
of discrimination against women. This proved to &every complex and
contentious issue in the negotiation of the peszay. It must be mentioned that
there was no woman present at the main negotistinlg. A number of Mayan
women’s organisations approached me to complaith@f exclusion from the
discussions and decision-making processes in theirindigenous ethnic groups.
When | raised their concerns with the traditionadligenous authorities, the
spiritual leadersmany became quite angry, pointing out that indigesne@omen
had no right to put forward such views becauseoiml@ng they were failing to

respect the traditional hierarchy of men over wonienthe Mayan cultural
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tradition. | pointed out that Convention N° 169&xy clear on this matter. Article
3(1) provides that

Indigenous and tribal peoples shall enjoy the fodlasure

of human rights and fundamental freedoms witlhindrance or

discrimination. The provisions of the Conventitvall be applied

without discrimination to male and female memlzérthese

peoples.
One of the most important “human rights and fundatadefreedoms” referred to
in this Article is, of course, freedom of expressid took the position with the
Mayan spiritual leaders that | could not accepti@iend any proposed provision
in the treaty that was discriminatory towards imgigus women, or women in
general, because such provisions would not fit itite “bigger basket” of
internationally recognised human rights and the {La@hvention. As you can see
from the treaty, this principle was accepted ndy day the inclusion in the treaty
of a special section on the rights of indigenousn@n (section IIB) but also by
including a commitment by the Government to implatrféaithfully” all of the
provisions of the UN Convention on the Elimination of All Forms of

Discrimination Against Women (CEDAWArt. 11 B (1)(c)).

The treaty, like the Convention (Arts. 3 and 4)x&eful to ensure that
protecting the special rights of indigenous peopless not in any way diminish
their rights as citizens. Historically in many ctugs, and Guatemala was one of

them, particular measures ostensibly designed dtegtr the indigenous peoples
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were actually applied in such a way as to prevhamt from benefitting from

rights enjoyed by non-indigenous citizens, suctergaging in certain forms of

economic activity, possessing land, having acaessltication at all levels, etc. In
many ways they were treated like children or ansnirala zoo, to be protected but
not free to make their own decisions about theedi Indigenous peoples must
not be forced into “trade-offs” involving having thoose between the benefits of
non-indigenous citizens and the benefits of bemjgenous. They have the right

to both identities and to participate in both crétu

Section 1l of the treaty seeks to give effeciticle 5 of the Convention
dealing with cultural rights. The principle undenly both is the recognition and
acceptance that both indigenous and non-indigenolisres are of equal value.
One is notbetter or worsethan the other. They are simply different but elyual
valuable ways of interpreting the human experiencthe world that surrounds
us. Historically the existence of minority valuesms, religious beliefs and
cultural traditions have usually been seen by thaidant majority as a threat to
national unity. For this reason such peoples andgg have often been treated as
primitive, backwardor simply quaint tourist attractions, so as totijustheir
exclusion from the national mainstream. An impadrtabjective of both the
Convention and the treaty is to change such thinkimdamentally. As part of
the nation, indigenous peoples have much to caugilkculturally and their
traditions and values are an inseparable parteoh#tional culture. As the treaty

puts it (Art 111,2):
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The development of the national culture is...inevable
without recognition and promotion of the cultuwfein-

digenous peoples.

In order to achieve this aim, there has to be mmohe dialogue between
indigenous and non-indigenous groups. Educatiotesys and the media have a
special responsibility in this regard, not onlyprmmote greater knowledge of the
various cultures in the country but, above allptomote respect and tolerance for
cultural differences. In Central and South Amendaere most countries have
large indigenous populations, this process is dafieercultural dialogue Many
of the countries have ratified Convention N° 169 are using it as a framework
for the dialogue. In Bolivia, for example, the pess has gone so far that during
this year (2005) there will be created a Constitwessembly, whose mandate is
to re-invent the Bolivian Republic so as to be mm@usive and respectful of
indigenous values, traditions and beliefs. | relgeparticipated on behalf of the
United Nations and the ILO in a meeting in Bolitwahelp ensure that the process
is successful and applies all of the fundamentaicgles and procedures set out

in Convention N° 169.

Implementation and Change
Time does not permit a detailed examination of Hber treaty seeks to
give practical effect to the provisions of the Centron in areas such as

education, employment, land rights, social secuaitg others but a reading of
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both documents makes it clear how closely the yrésdlowed the Convention. |
should like to emphasise two final points about tleaty with respect to its

application now that we find ourselves ten yearérom its signature.

First, it is important to remember that at the ehdny civil war, the State
has to be re-invented. A peace process is onlfirgtestep in achieving this. The
ultimate goal must be to establish a state whidrayntees the equal rights of all
citizens and the best way that has been devisedclweve this is through
representative and freely elected bodies such dmrpants or legislatures, as
well as through independent and fair judicial dmues. Any peace treaty must
seek to promote the establishment of such ingtitstbut must be very careful not
to limit their capacity to determine the future gbaof the country. Delegates at
peace talks are not duly elected representativéisegbeople and therefore do not
have the right to make decisions which will limibet powers of such
representative institutions as the new State wdleh This is why in the
Guatemala indigenous peace treaty we opted for bibeies called joint
committeedo give effect to the provisions agreed on by tlew&nment and the
rebels. The powers of these committees, consisthgequal numbers of
indigenous and non-indigenous members, were redrito advising the new
democratic institutions. The joint committees canmake laws or regulations
because that is the exclusive right of the demmaify elected legislature. On the
other hand, the new government institutions haveolaigation to pay serious

attention to the joint committees’ recommendatiand to give clear and public
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explanations of why they have chosen not to implantieese recommendations,

if such is the case.

The second point is about verification or monitgrof peace agreements.
A civil war represents the breakdown of trust andfidence in the institutions of
the State by those who have taken up arms agaidause of this lack of trust,
the insurgents obviously will not agree to a pesetflement unless there is some
means, beyond the mere assurances of the Govertimegritave been fighting, to
ensure that the treaty will be implemented, Theutsmh to this problem in
Guatemala was to request a UN observer missiotedc8MINUGUA, which
provided regular reports to the national authajtighe public and the
international community on the progress, or lackt,0dchieved in implementing
the peace agreements. The special UN mission, wipehtated for a decade,
ended its work in November, 2004. Because, howe@ratemala ratified
Convention N° 169 as part of the peace settlenteatpational and international
communities will continue to be informed on the lempentation of the
Agreement on the Identity and Rights of the Ind@men Peoples of Guatemala
because of the regular reports which the Governmamst send to the ILO
supervisory bodies and if problems are identifted, ILO can at any time send an
investigative team or refer the matter to the Eooiscand Social Council of the
UN with a view to setting up a joint mission of ingy. The ratification of the

Convention was therefore crucial to the on-goinacpss of verification.
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To sum up, | emphasise the following points inatien to the peace

process in Guatemala on indigenous issues:

(1)Clear_and realistic objectives:Both of the warring parties have to

agree from the outset on a clear and mutually daabépset of objectives
which they wish to achieve jointly. This always atves a recognition that
a negotiated settlement of the issues dividing therbetter and more
desirable than a military solution. It also reqsaige commitment on both
sides to establish new institutions of the stateivll war is always clear

proof that the former institutions have ceaseditafion properly.

(2)Participation: There must be mechanisms to ensure that as naatsy p

of the society as possible, ideally all of thenm garticipate in the peace
process by providing proposals, ideas, advice axperése. When
significant sections of the population have différeultural identities, it is
particularly important to recognise and respectrigbts of these groups
to formulate and put forward their viewpoints, therscouraging them to

become stakeholders in the new state.

(3) Framework:There must be a clearly defined and agreed framewfo

reference for a settlement to be achieved. Peaterds be negotiated on
the basis of a set of just values shared in gould by all of the parties

concerned. Internationally recognised human rightprovide such a
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framework. Where indigenous and tribal peoples &elved, ILO
Convention N° 169 is a useful - indeed indisperesatpart of the human

rights framework.

(4) Process: As mentioned earlier, the result (as well asdhese) of a
civil war is a failure of confidence between thdes. This requires a third
party to lead and moderate (or mediate) negotiatlmetween them. This
can be done by some other country, a regional aerrational
organization or a respected and neutral individlidke critical factor is
that both parties have full confidence in that parsr body and that the
latter have no interest in the settlement beyordeatg the just aims of

the parties and the population at large.

(5)Implementation: The most basic principle of international lawthsit

agreements must be respected. All of the partiesegpeace negotiation,
as well as everyone else in the country, and masicplarly the reformed
institutions of the state, must make every effasgble to implement in

the utmost good faith all of the elements of thageesettlement.

(6) Verification: There must also be a body or person who superiee

implementation of any peace agreement. This cawhiever presided
over, or facilitated, the peace talks, as longhey have the military,

financial and technical capacity to sustain thiforef While this will
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normally require a verification mission of sometdorbe “on the ground”
in the country for some time, especially to endine maintenance of a
ceasefire and disarming of the civilian populati@nce the peace has
been consolidated, reporting, monitoring and supenv can be sustained
and supported by reporting requirements and sug@wvarrangements of
the sort foreseen by the various UN-System instnispencluding ILO

Conventions, such as N° 169.

And one final word. The actual implementation o¢ tineaty has been long and
complex. It is still a work in progress. If the dtg can be considered a success
because it has ensured peace in Guatemala foetea gow, and one hopes much
longer still, a recent report of the Secretary-Gaht the Security Council notes
that only some 30% of its provisions have beeryfutiplemented. Some of the
Joint Committees, for example, never functioned pprly, there is still
widespread discrimination against indigenous peaple still many instances of
violation of human rights. But there is peace dmetd is progress. The lesson is
that the signature of a peace treaty or the ratibo of a Convention will not
change the difficult situations confronting indigeis people from one day to the
next. The struggle for cultural, economic, socia @olitical equality will always
be a long one and the commitment to the objectivalarties involved has to

be firm and steadfast.
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