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L:@a Preface

For a long time it was assumed that unemployment and under-
employment of people with disabilities was closely interrelated to,
and in fact the unavoidable consequence of, the physical and
mental impairments of the persons concerned. It is now recog-
nised that many of the disadvantages they face and the fact that
they are often excluded are not due to individual impairments, but
are rather a result of the reaction of society to that impairment.
Laws and policies are part of this reaction.

Disability issues are now increasingly viewed as issues of human
rights. The basic idea of human rights law, centred on the concept
of human dignity, is that all people have equal rights, notably the
right to live a full and decent life. This reflects the simple, and at
the same time crucially important notion that everyone is a human
being. Corresponding to the rights of individuals, States have the
duty to protect, respect and fulfil human rights. This reappraisal is
prompting major shifts in international and national law. The UN
Convention on the Rights of Persons with Disabilities (CRPD) that
entered into force in 2008 and is widely ratified, reflects these
shifts. It is now generally accepted that the human rights of per-
sons with disabilities must be protected and promoted through gen-
eral, as well as specially designed laws, policies and programmes.
National governments can make this possible through their
legislation.

These guidelines were first published in 2007, with the support
of the Government of Ireland, shortly after the adoption of the
CRPD, to promote the reappraisal of disability as a human rights
issue. Intended primarily for policy-makers and drafters of legis-
lation, particularly in States Parties to the CRPD that are required
to review their legislative provisions as a first step, they aim to
support the revision of existing laws and development of new laws
of relevance to women and men with disabilities, and the devel-
opment of regulations and policies to give effect to these laws.
Focusing on key concepts underlying international standards —
equality of opportunity, non-discrimination, equal treatment of
men and women - and providing examples of law and practice
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in countries around the world, the guidelines are updated in this
second edition, drawing on the rapid developments that have tak-
en place in national legislation as well as implementation and en-
forcement measures since 2008. We hope that they will continue
to serve as a useful tool, particularly in promoting equal oppor-
tunities for persons with disabilities in training and employment.

This edition of the guidelines builds on the first edition, devel-
oped by Dr Lisa Waddington and Dr Aart Hendriks, Maastricht
European Institute for Transnational Legal Research (METRO),
University of Maastricht, the Netherlands, and by Dr Pauline
Conroy, Ralaheen, Dublin, Ireland, who produced a version easily
accessible to an international audience, reflecting valuable com-
mentary by former ILO colleagues Jane Hodges, Debra Perry and
Bob Ransom. Thanks are due to Barrister Claire Bruton, Centre
for Disability Law and Policy, National University of Ireland,
Galway, who compiled the recent examples and commentary it
now contains and to Stefan Troémel, Senior Disability Specialist
and Jurgen Menze, Junior Profesional Officer, Disability Inclusion,
for their observations. This edition would not have been possi-
ble without the tireless work of Barbara Murray, Senior Disability
Specialist, ILO Gender, Equality and Diversity Branch, Conditions
of Work and Equality Department, who contributed to and edited
the guidelines, and coordinated the process throughout.

Shauna Olney
Chief, Gender, Equality
and Diversity Branch
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Purpose and Rationale of the Guidelines

1.1 People with disabilities globally

Over one billion people worldwide have a physical, sensory, intel-
lectual or mental impairment of one form or another. This equals
approximately 15 per cent of the world’s population.! People with
disabilities can be found in every country, with over two thirds of
them living in the developing world.

Throughout the world there is an undeniable link between disabil-
ity, poverty and exclusion. The denial of equal employment oppor-
tunities to people with disabilities forms one of the root causes of
the poverty and exclusion of many members of this group. There
is ample evidence that people with disabilities are more likely than
non-disabled persons to experience disadvantage, exclusion and
discrimination in the labour market and elsewhere. As a result of
these experiences, people with disabilities are disproportionately
affected by unemployment. When they work, they can often be
found outside the formal labour market, performing uninspiring
low-paid and low-skilled jobs, offering little or no opportunities
for job promotion or other forms of career progression. Employees
with disabilities are often underemployed.

The most appropriate laws to advance equal opportunities for peo-
ple with disabilities in the labour market, and policy measures to
implement these laws, vary from one State to another. Each State
has a margin of discretion in assessing which laws and policy
measures are most suitable to meet its specific circumstances
and the needs of people with disabilities. Factors such as legal
and cultural traditions and financial resources will influence legis-
lation. When drafting laws in the disability field, attention should
also be paid to other laws, particularly the terminology used,
norms established, scope and enforcement mechanisms in place,
to facilitate their implementation and compliance.

! World Health Organisation, World Report on Disability, (2011)




Purpose and Rationale of the Guidelines

International human rights law, ILO international labour standards
and national labour law in many countries impose a duty on each
State to take whatever steps are necessary, to the maximum of
its resources, to ensure that each person with a disability enjoys
the right to equal opportunities in the labour market. This requires
the adoption of a national strategy to progressively achieve the
full aspirations enshrined in this right, a strategy which itself is in
conformity with international human rights and labour law, as laid
down in international and regional instruments such as treaties,
conventions, or covenants. This applies at times of economic re-
cession as well as in periods of growth.

1.2 Using the guidelines

These guidelines consist of a set of pointers and explanatory text,
and are designed to assist drafters of national or federal disability
and labour legislation. They are also aimed at other relevant bod-
ies and authorities which have the objective of promoting equal
employment opportunities for women and men with disabilities.
The guidelines have been drafted with reference to ILO labour
standards in this area, the existing ILO Labour Legislation guide-
lines? and other relevant international labour and human rights in-
struments. They describe and analyse an array of policy measures
that can be adopted to implement these laws, and address the
inclusion of disability rights within the world of work. The guide-
lines can be used as a tool to evaluate elements of a national
equal opportunities strategy and for further discussion and debate
at national level. The guidelines can serve as a yardstick to meas-
ure the compliance of distinct national laws and policy measures
seeking to implement these laws with international human rights
and labour law.

In Section 2, the guiding principles and concepts underlying legis-
lation are presented, along with terminology. Sections 3 and 4 ex-

2 http://labordoc.ilo.org/record/360919?In=eng
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Purpose and Rationale of the Guidelines

amine the main types of law and policy used to promote employ-
ment of people with disabilities in the open employment market,
while Section 5 focuses on implementation measures. Section 6
addresses the consultation process that should precede the adop-
tion or revision of legislation and policies seeking to promote equal
employment opportunities for people with disabilities. Section 7
analyses the enforcement of laws promoting the equal employ-
ment opportunities for people with disabilities. A summary of the
main points is presented in Section 8.
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Current Trends in Disability Legislation

2.1 ILO Conventions and Recommendations

The International Labour Organization (ILO) is a UN specialised
agency dedicated to guaranteeing fair and decent conditions of
labour everywhere. The adoption of international labour standards
(Conventions and Recommendations) is one of the key means
through which the ILO carries out its mandate. Since the end of
the Second World War, the promotion of equal employment oppor-
tunities has been a key objective of the ILO. This follows from the
“Declaration of Philadelphia” adopted by the International Labour
Conference in 1944, and which is part of the ILO Constitution,
which stipulates: “All human beings, irrespective of race, creed,
or sex have the right to pursue both their material well-being and
their spiritual development in conditions of freedom and dignity,
of economic security and equal opportunity...”

In an early 1944 Recommendation concerning employment
services, including vocational training and vocational guidance,*
the ILO proposed that persons with disabilities should, wherev-
er possible, be trained with other persons, under the same con-
ditions and with the same allowances, and that training should
continue to the point where the disabled person is able to enter
employment in the trade or occupation for which he or she has
been trained. The ILO called for equality of employment opportu-
nity for disabled workers and for affirmative action to promote the
employment of workers with serious disabilities. The principle of
equal treatment was embodied in this early text.

Through its standard setting work and its unique system of super-
vision, the ILO has made a significant and consistent contribution
to the promotion of equal employment opportunities. Examples are
to be found in ILO’s Equal Remuneration Convention, 1951 (No.
100), Discrimination (Employment and Occupation) Convention,

3 Declaration of the Aims and Purposes of the International Labour Organization. Annex to
the ILO Constitution

4 Employment (Transition from War to Peace) Recommendation No. 71, 1944




Current Trends in Disability Legislation

1958 (No. 111) and Equality of Treatment (Social Security) Con-
vention, 1962 (No. 118). People with disabilities were explicitly
mentioned in some but not all of these standards — the most nota-
ble being Convention No. 111 which does not include disability in
the list of enumerated grounds of discrimination, although it does
make provision that, after consultation with the social partners,
‘special measures’ in the case of disabled persons should not be
deemed to be discrimination.® The Convention also foresees that
additional grounds of discrimination will be determined by mem-
ber States, after consultation with the representative employers’
and workers’ organizations, and with other appropriate bodies.
Disability is indeed often considered under Convention No. 111 in
this context.® Specific provision was made for people with disabil-
ities in the Vocational Rehabilitation (Disabled) Recommendation,
1955 (No. 99), which provides for special support measures to
facilitate the integration of disabled persons in the labour market.

In 1983, one year after the adoption of the World Programme
of Action concerning Disabled Persons and two years after the
International Year of Disabled Persons, the ILO adopted the Vo-
cational Rehabilitation and Employment (Disabled Persons) Con-
vention, 1983 (No. 159) and its accompanying Recommendation
(No. 168). Convention No. 159 requires ratifying States to in-
troduce a national policy based on the principle of equality of
opportunity between disabled workers and workers generally, re-
specting equality of opportunity and treatment for disabled wom-
en and men and providing for special positive measures aimed
at effective implementation of these principles. The emphasis on
full participation is reflected in the definition of vocational reha-
bilitation as “being to enable a disabled person to secure, retain
and advance in suitable employment and thereby to further such
a person’s integration or reintegration into society””’.

3 Article 5
¢ Article 1 (1) (b)
7ILO Convention No. 159, Article 1 (2).




Current Trends in Disability Legislation

Since then, the ILO has been actively involved in the promotion
of equal employment opportunities for people with disabilities,
through its Disability Programme. The ILO Employment Promotion
and Protection against Unemployment Convention, 1988 (No.
168), for example, contains an explicit prohibition to discriminate
on grounds of disability (Article 6 (1)). Most recent ILO initiatives
of relevance are the ILO Declaration on Fundamental Principles
and Rights at Work (1998) and the ILO Code of Practice on Man-
aging Disability in the Workplace (2002), guidelines primarily tar-
geting employers, and the Declaration on Social Justice for a Fair
Globalization (2008). Although not solely targeting persons with
disabilities, the ILO Social Protection Floors Recommendation,
2012 (No. 202) is of considerable importance to this group. The
Recommendation requires that the floor of basic social protection
in member States apply to persons of active age who are unable
to earn sufficient income including by reason of sickness or dis-
ability.

2.2 Disability as a human rights issue

For a long time, disability was treated primarily as a social welfare
issue. This reflected the widely held belief that people with disa-
bilities needed care and assistance, being unable and incapable of
living their own lives such that they were deserving of protection
and were supported generally through social security systems. As
a corollary, people with disabilities were seen as objects of social
welfare, charity and care and not as subjects in their own right
capable of making their own personal decisions, let alone entitled
to the full enjoyment of the right to work. Due to their marginalized
position in society and resulting invisibility, as well as widespread
prejudice, people with disabilities did not fully enjoy their human
rights, including the right to decent work.

The human rights charters and conventions adopted from the mid-
1940s to the late 1960s — such as the United Nations Universal
Declaration on Human Rights, 1946, the UN Covenant on Eco-
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nomic, Social and Cultural Rights 1966 and the UN Covenant
on Civil and Political Rights, 1966 - do not specifically mention
people with disabilities. It is only since the 1970s that the disad-
vantages faced by disabled persons, their social exclusion and dis-
crimination against them were increasingly perceived to constitute
a human rights issue. The shift from a social-welfare approach to
one based on human rights is reflected in explicit reference to per-
sons with disabilities in human rights charters, conventions and
initiatives adopted since the 1980s and in an increasing number
of special — and usually non-binding — instruments adopted by
such organizations as the UN and the Council of Europe. These
instruments include the Council of Europe Coherent Policy for the
Rehabilitation of Persons with Disabilities, 1992 and the U.N.
Standard Rules on the Equalization of Opportunities for Persons
with Disabilities, 1993.

The most significant recent development of relevance to the em-
ployment of persons with disabilities is the United Nations Con-
vention on the Rights of Persons with Disabilities (CRPD), the first
legally enforceable United Nations instrument specifically directed
at persons with disabilities. Adopted by the UN General Assem-
bly on 13 December 2006 and in force since 3 May 2008,2 the
CRPD requires States Parties to recognize the right of persons
with disabilities to work on an equal basis with others, including
‘the right to the opportunity to gain a living by work freely chosen
or accepted in a labour market and work environment that is open,
inclusive and accessible to persons with disabilities’ (article 27).

The central concept of ‘disability’ is not defined but the Preamble
affirms the social construction of ‘disability’ by recognizing that
“disability results from the interaction between persons with im-
pairments and attitudinal and environmental barriers that hinders
their full and effective participation in society on an equal basis

8 Convention on the Rights of Persons with Disabilities, A/RES/61/106 (2007).
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with others”. This represents a significant shift from the more
traditional approach in which disability is seen as linked to an
individual’s impairment.

Discrimination on the basis of disability is prohibited by the CRPD.
States should ensure that reasonable accommodation is provided
to persons with disabilities in the workplace, and the refusal to
provide such accommodation by employers or others is regarded
as a form of discrimination. Employers thus have a duty to make
adaptations to enable a person with a disability to exercise their
right to work.

Similar shifts from a social welfare to a human rights law approach
and from segregated to inclusive service provision are taking place
on a regional and national level, with an increasing number of
existing human rights instruments being amended, to include
the rights of people with disabilities, and new instruments being
adopted, both comprehensive and disability specific.

2.3 The principle of non-discrimination

A key element of this new approach is the adoption of non-dis-
crimination laws and policies, reflecting the principle that people
with disabilities are inherently equal human beings and thus enti-
tled to equal treatment and equal opportunities, particularly with
respect to employment. Non-discrimination law can take different
forms and have different foci.

e Non-discrimination laws can protect people with disabilities
from unequal treatment in a wide range of fields, such as em-
ployment, occupation, transportation and access to services
or housing or may be confined to the employment, occupa-
tion and vocational training field.

e Discrimination against people with disabilities can be one of
several grounds on which discrimination is prohibited, such
as the grounds of gender, race, age, religion, indigenous or
ethnic status.
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e Non-discrimination law can help raise awareness, for example,
of gender dimensions of participation in the workforce.

e Non-discrimination laws can contain provisions for equal
treatment between persons with and persons without a dis-
ability through, for example, provisions stipulating that the
work environment must be adjusted, adapted or accommo-
dated for their use.

POINTERS

= While an important development for persons with dis-
abilities, anti-discrimination laws have limitations, in-
cluding the cost involved in making legal complaints,
the impact of such complaints on the relationship
with the employer, and the difficulty of enforcing
compliance.

= These limitations can be offset by the inclusion of
more expansive human rights measures, such as the
recognition of the need for equal concern and re-
spect for all human beings which imposes obligations
on states to provide for certain individuals needing
different or appropriate treatment.

2.4 The location of disability within legislation

Governments have a choice as to where to locate disability within
their statutes. They can decide to take a “twin-track approach”
and include disability provisions in two or more locations.

Constitutional Law is the highest level of legislation. If a consti-
tution includes provisions on people with disabilities, this can re-
flect the importance given to disability issues in the country. Such
provisions can either state fundamental rights, make specific

10



Current Trends in Disability Legislation

provisions for the basic rights of people with disabilities including
non-descrimination, lay down principles of solidarity or justice, or
guarantee a means to prevent discrimination and ensure equality,
or do a mixture of these things.

The national constitution is commonly the highest law of the coun-
try and binding upon all state authorities, including the legisla-
ture, administration and judiciary. Laws, policies and case law
should therefore be in conformity with the Constitution. In view
of this, special attention should be paid to the promotion of equal
employment opportunities for people with disabilities and non-
descrimination through constitutional provisions.

Many countries mention disability in their constitutional provisions.
These include Brazil, Cambodia, Canada, China, Ethiopia, Fiji,
Germany, Kenya, Mongolia, New Zealand, Seychelles, Slovenia,
South Africa, South Sudan, Tanzania, Thailand and Uganda.

Constitutional provisions send out an important message regard-
ing the status of people with disabilities within the national legal
order and seek to guarantee that other laws as well as policies
are in conformity with the Constitution. Like human rights law,
they first of all seek to regulate the relations between the State
and individuals. On occasions, they can provide individuals with a
right they can enforce directly in the courts towards the State and,
sometimes, towards other private parties. The enforceability and
effect of constitutional rights depend on the wording used and the
legal culture and system in a country. Often, to be effective for
individuals, general constitutional provisions need to be translated
into more detailed legislation.

The inclusion of provisions in the Constitution specifically refer-
ring to disability is a potentially important guarantee of the rights
of disabled people. Commonly, three types of constitutional
provisions can be distinguished.

11
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e  Firstly, national constitutions may require the State to address
the needs of and/or to take special measures to promote the
societal integration of people with disabilities.

Examples include the constitutions of China, Kenya, Malawi,
Slovenia, South Africa and the United Republic of Tanzania.

The Constitution of the People’s Republic of China, 1988, Article
45 obliges the State to “help make arrangements for work of the
blind, deaf mute and other handicapped persons’ and also grants
all citizens the right to material assistance from the state and soci-
ety when they are ... disabled”.

The Constitution of Kenya, article 54 provides persons with disa-
bilities with the right to be treated with dignity and respect and to
access educational institutions and facilities to allow integration
into society. It also states that persons with disabilities are en-
titled to reasonable access to all places, to public transport and
information, to use alternative means of communication and access
materials and to use devices to overcome constraints a living from
their disability.

The Constitution of Malawi, article 13, obliges the State to adopt
and implement policies and legislation aimed at ensuring fair op-
portunities in employment for persons with disabilities, as well as
greater access to public places and the fullest possible participa-
tion in all spheres of Malawian society.

The Constitution of South Africa, article 9, states that “... to pro-
mote the achievement of equality, legislative and other measures
designed to protect or advance persons, or categories of persons,
disadvantaged by unfair discrimination may be taken”.

The Constitution of Slovenia, article 52 (1), offers protection and
guaranteeing vocational training to disabled persons.

The Constitution of the United Republic of Tanzania (Tanzania
Mainland), article 11, states that “The State Authority shall make
appropriate provisions for the realisation of a person’s right to work,
to self-education and social welfare at times of old age, sickness or
disability and in other cases of incapacity”.

12



Current Trends in Disability Legislation

e  Secondly, national constitutions may prohibit discrimination
on the ground of disability.

Examples include the constitutions of Brazil, Canada, Fiji, Finland,
Germany and Uganda.

Article 7 of the Constitution of the Federal Republic of Brazil
explicitly prohibits discrimination of any kind concerning the
recruitment of or salaries paid to persons with disabilities.

In Canada, Section 15 of the Canadian Charter of Rights and Free-
doms, 1982 provides the ‘every individual is equal before and un-
der the law and has the right to the equal protection and equal
benefit of the law without discrimination, and in particular, without
discrimination based on race, national or ethnic origin, colour, reli-
gion, sex, age or mental or physical disability’.

Section 38 of the Fiji Constitution (Amendment Act) 1997 states
that ‘a person must not be unfairly discriminated against, directly
or indirectly, on the ground of his or her actual or supposed charac-
teristics or circumstances including...disability’.

Article 6 of the Constitution of Finland expressly prohibits any dif-
ferent treatment on the ground of disability unless there is an ac-
ceptable reason for such treatment.

Article 3 of the Basic Law of the Federal Republic of Germany states
that all persons shall be equal before the law and that no person
shall be disfavoured because of disability.

Article 21 of the Constitution of Uganda states that a person shall
not be discriminated against on the basis of disability, among oth-
er grounds, and article 32(1) provides that the State shall take
affirmative action in favour of groups marginalized on the basis of
disability among other grounds.

e Thirdly, constitutions can create oversight bodies for the en-
forcement of constitutional rights, such as the Office of the
Ombudsperson and Human Rights Commissioners.

13
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Examples include the constitutions of South Africa and Zimbawe

The Constitution of South Africa establishes a Human Rights Com-
mission to (a) promote respect for human rights and a culture of hu-
man rights; (b) promote the protection, development and attainment
of human rights; and (c) monitor and assess the observance of human
rights in the Republic. (S. 181(1) and S. 184)

In Zimbabwe, the Human Rights Commission is established pursuant
to the Constitution of Zimbabwe 2013, articles 242-244, and amongst
its mandate is” to support and entrench human rights and democracy”
and” to protect the sovereignty and interests of the people”.

Civil and labour law provisions provide an effective location for
laws relating to the rights of people with disabilities and are there-
fore the main focus of these guidelines Laws can take the form of
non-discrimination laws sometimes focused specifically on disabil-
ity but more commonly including a number of protected grounds
(see Section 3) or laws that confer employment rights, such as
quota laws (see Section 4). The scope of the law is specified in
detail, precise definitions are given (e.g. what constitutes discrim-
inatory practice, or who may benefit from quota provisions), there
are specific rules regarding the burden of proof (often lessening
this burden for perceived victims of discrimination) and provision
is made for enforcement.

Criminal or penal law, involving fines and imprisonment, has
impact only if it can be proven that the defendant (e.g. the em-
ployer) intended to discriminate. Such provisions are not espe-
cially effective in conferring rights on employees with disabilities,
since it has to be proved that employers intended to discriminate.
This is difficult in practice since persons frequently discriminate
without having any hostile feelings towards disabled persons and
discrimination may be unintentional. The burden of proof in crim-
inal cases is also higher than in civil cases, and more difficult
to meet. Such provisions can send a strong dissuasive message,
however.

14



Current Trends in Disability Legislation

Each national system has its own approach to criminalization of
social issues. Countries with penal law provisions prohibiting dis-
crimination on the ground of disability include Finland, France,
Luxemburg, Spain and the Netherlands.® These countries have
also introduced anti-discrimination provisions in other sections of
their legislation.

Example

In the French Penal Code, Article 225.1, disability-based discrim-
ination is prohibited in recruitment to, sanctioning or dismissal from
employment , the exercise of any given economic activity business
activities and the provision of goods and service. A punishment of two
years' imprisonment and a fine are specified for infringements.

Some states which have adopted civil and labour law provisions,
rather than criminal law statutes concerning persons with disabili-
ties include criminal or administrative penalties within these laws.
Examples include the legislation of Australia, Hong Kong, China,
Mauritius and the Philippines. Such penalties relate to discrimi-
nation and incitement of discrimination, harassment, ridicule or
serious contempt.

POINTERS

= Civil or labour law provisions on the employment-
related rights of persons with disabilities are likely to
have the greatest practical impact on opportunities
for disabled job-seekers and workers. These can be
included in a non-discrimination Act expressly direct-
ed at persons with disabilities or contained within a
general non-discrimination Act covering other pro-
tected grounds such as gender or age.

° Degener, T. and G. Quinn (2002) A Survey of International, Comparative and Regional
Disability Law Reform. Paper presented at an Expert Group Meeting on the
Comprehensive and Integral International Convention to Promote and Protect the Rights
and Dignity of Persons with Disabilities, Mexico City, 11-14 June 2002.
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There are good reasons to include disability in the
national constitution, both in provisions imposing a
duty on the State to meet the needs of people with
disabilities and in constitutional non-discrimination
provisions, as well as to ensure that there is access
to justice through the monitoring and enforcement
bodies. Besides reflecting the level of importance
attached to disability concerns in a country, con-
stitutional provisions, as the highest level of law,
set a standard for other laws and for policies in the
country.

Constitutional provisions, on their own, often have
limited impact however. This is because they fre-
quently do not give substantive rights, so cannot
be invoked in court or by non-citizens; they tend to
be broad, and do not contain precise definitions,
so that judgements will be discretionary; and also
because they place obligations on the state and
state entities, rather than on individuals or the pri-
vate sector; and can often be subject to a general
justification defence, in that infringement may be
regarded as a way of avoiding greater harm.

Criminal law provisions on non-discrimination may be
introduced to complement public, private and labour
law non-discrimination provisions, but should not be
seen as an alternative to these.
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2.5 The concept of disability

When legislation is being formulated to eliminate the disadvan-
tages faced by disabled persons, to dismantle the exclusionary
mechanisms they face in society, and to enhance equal employ-
ment opportunities for them, the question arises of how to define
the beneficiaries of the legislation. In other words: what consti-
tutes a disability and what groups of persons should be protected
against discrimination?

In this discussion, two opposing views can be distinguished. On
the one hand, there are those who situate the problems of disabil-
ity in the impairment of the person concerned, while paying little
or no attention to his or her physical or social environment. This
is referred to as the individual or medical model of disability. On
the other hand, there are those who perceive disability as a social
construct: disabilities result from the failure of the physical and
social environment to take into account the needs of particular in-
dividuals and groups. According to this social model of disability,
society creates disabilities by accepting an idealised norm of the
physically and mentally perfect person and by organizing society
on the basis of this norm. A third model of disability has recently
emerged: the human rights model that lies at the core of the
CRPD. Going beyond the social model of disability, this approach
encompasses the values for disability policy that acknowledges
the human dignity of disabled persons and provides for civil and
political as well as economic, social and cultural rights.!° It rec-
ognizes some intersecting grounds of discrimination, such as the
connection between disability and gender, or between disability
and indigenous or ethnic identity as leading to discrimination and
offers a roadmap for change.

1 Degener, T. (forthcoming) “From the social to human rights model of disability” in
Blanck, Flynn and Quinn (eds) A Research Companion to Disability Law.
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Examples

According to the individual model of disability, a person with a
mobility impairment is disabled as a result of an individual im-
pairment. He or she can try to overcome the functional limitations
which come along with this by undergoing medical or paramedical
treatment and/or by using medical or paramedical aids, such as a
wheelchair or crutches.

According to the social model of disability, a mobility impairment
should be seen in the context of the surrounding society and envi-
ronment. Reducing or overcoming the limitations on activities and
restrictions to participation associated with mobility impairment
implies taking away societal barriers, and ensuring that the built
environment is accessible.

According to the human rights model of disability, impairment is
part of human diversity, a person’s human dignity is central, the
individual should be involved in all decisions affecting him or her
and the main ‘problem’ lies outside the person, and in society.

18

POINTERS

such factors as culture, time and environment.

Both the social and individual models of disability
have proven to have advantages and constraints, de-
pending on the aim of the legislation. The individual
or medical model can be particularly helpful in such
fields as rehabilitation medicine and social security
law, while the social model can be instrumental in
tackling the root causes of exclusion, disadvantage
and discrimination. The social model recognises that
the answer to the question of whether a person can
be classified as disabled, is intrinsically related to
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The emerging human rights approach, codified In
the CRPD, provides a framework to examine the in-
teraction of the impairment and the society which
gives rise to a disability and to develop a roadmap for
change.

2.6 Defining disability in legislation

The definition of disability, which determines who will be recog-
nised as a person with a disability, and hence protected by the
relevant legislation, is very much dependent on the goal being
pursued by the particular law or policy. Thus, there is no single
definition of disability which can be used in all labour and social
legislation. In many cases, non-discrimination legislation does not
contain a definition, but adopts the definition contained in social se-
curity law. The two different approaches to definition are as follows.

Wording aimed at a narrow, identifiable beneficiary group.
This approach usually involves providing a list of conditions or
types of impairments. These impairments are generally long
lasting or permanent in nature and impair a person’s daily
life or capacity to participate in employment. This should be
used if the aim is to craft laws to provide financial or materi-
al support to disabled individuals, or employers of disabled
people. A limited, impairment-related definition of disability
(individual model) thereby ensures that support is targeted at
those who are most in need.

Broadly inclusive wording aimed at protection from dis-
crimination on the grounds of disability. This broader def-
inition of the protected group (social model) should be used
in anti-discrimination laws because many people, including
those with minor or temporary disabilities, people associated
with people with disabilities and those who are wrongly as-
sumed or perceived to have a disability, can be affected by
disability-based discrimination.
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Examples

In Australia, the Disability Discrimination Act 1992 (as amended)
covers a disability that presently exists; or previously existed but no
longer exists; or may exist in the future; or is imputed to a person.
The legislation includes a list of the types of impairments and the
criteria required for particular types of impairments to be included.

In China, the 1990 Law of the People’s Republic of China on
the Protection of Disabled Persons defines disabled persons as
persons: ‘... with visual, hearing, speech or physical disabilities,
intellectual disability, psychiatric disability , mental disorder, multi-
ple disabilities and/or other disabilities’.

In Germany, Book 9 of the Social Code defines disabled persons
as persons whose physical functions, mental capacities or psycho-
logical health are highly likely to deviate for more than 6 months
from the condition which is typical for the respective age and
whose participation in the life of society is therefore restricted. The
severity of the disability is assessed by determining the percentage
difference between the disabled person’s earning capacity and that
of an equally skilled individual who is not disabled.

In India, the Persons with Disabilities (Equal Opportunities, Pro-
tection of Rights and Full Participation) Act, 1995 defines disa-
bility as blindness, low vision, leprosy-cured; hearing impairment;
locomotor disability mental retardation and mental iliness., while a
person with a disability is defined as « a person suffering from not
less than forty per cent of any disability as certified by a medical
authority.

The South Africa Employment Equity Act defines people with dis-
abilities as “people who have a long-term or recurring physical or
mental impairment which substantially limits their prospects of en-
try into, or advancement in, employment”.

The United Kingdom Equality Act 2010 applies to persons with a
past or current physical or mental impairment which has a substan-
tial and long-term adverse effects on his or her ability to carry out
normal day to day activities. The Act also provides that people with
severe disfigurement and people living with HIV or AIDS were add-
ed. The Act was amended in 2010 to remove the previous exclusion
of certain conditions from the definition of disability - namely alco-
holism, drug addiction, tendency to set fires and voyeurism.
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Terms used to describe disability: \n laws on the statue books in
many countries, various words are used to describe people with dis-
abilities such as ‘invalids’, ‘handicapped,’ or ‘retarded.” Terms such
as these are considered by many to be offensive, inappropriate and
outdated. Legislation should include terms which are consistent
with respect for the dignity of human beings — such as ‘persons
with disabilities’, or ‘disabled persons’.

POINTERS

= The definition or definitions of disabilities used should
reflect the fact that people with disabilities may be
prevented from participating in the open employment
market by both individual and environmental barriers.

= Consideration needs to be given as to whether a
threshold level of impairment is required for access
to benefits, quotas or incentives or whether minor or
temporary disabilities are also protected.

= Terms should be carefully chosen, to avoid language
considered offensive.

2.7 The principle of equality

The principle of equality is closely related to the notion of human
dignity. It is grounded in the idea that all human beings, regard-
less of physical, mental and other differences, are of equal value
and importance. Each person is entitled to and should be afforded
equal concern and respect, or, as stated in Article 1 of the Universal
Declaration of Human Rights (1948): ‘All human beings are born
free and equal in dignity and rights. ...". The ILO Declaration of Phil-
adelphia (1944) affirms that all human beings, irrespective of race,
creed, or sex, have the right to pursue both their material well-being
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and their spiritual development in conditions of freedom, and digni-
ty, of economic security and equal opportunity. This means that all
women and men should have an equal chance and be provided with
equal opportunities to participate in society, including the labour
market. The CRPD aims to “promote, protect and ensure the full
and equal enjoyment of all human rights and fundamental freedoms
by all persons with disabilities, and to promote respect for their in-
herent dignity.” Should differences therefore be ignored? No, on the
contrary, it is widely believed that people who differ from others in
ways which cause them disadvantage should be treated differently
to compensate for the disadvantages they face, arising from those
differences.

The principle of equality, as well as its corollary, namely the prohibi-
tion of discrimination, can be defined in various ways in law.

Formal equality

In a formal approach to equality, persons who are situated alike
should be treated in the same way. Such an approach frequently
ignores individual and contextual differences and disadvantages,
as if these were irrelevant. The denial of identical treatment is pro-
hibited, but there is no requirement to make accommodations or
adjustments. This approach, therefore, falls short of meeting the
support needs of some disabled people.

Equality of opportunity

Another way in which equality may be conceptualised is through
equality of opportunity. This concept provides for equal chanc-
es, but not necessarily equal results. In this way of looking at
equality, the importance of individual and group differences is ac-
knowledged and account is taken of external barriers experienced
by disabled people, which may inhibit social participation. Both
stereotypes and structural barriers are seen as obstacles to full
participation. In this approach, disability is ignored, if stereotypes
are the basis for action, and taken into account if changes to the
social or built environment are necessary to promote access and
inclusion and resources are required to ensure that persons with
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disabilities can make use of the opportunities provided, such as
through the provision of reasonable accommodation.

Equality of results

Equality of results is concerned with securing the same outcomes
for all. When equality is viewed in this way, individual and group
differences are acknowledged. For example, account is taken of
any additional costs a disabled worker has, in examining the ques-
tion of whether they receive equal pay. This concept of equality has
several weaknesses. It does not clearly indicate where responsibili-
ty lies for meeting the needs of disabled persons so as to guarantee
true equality of results — with the State, with the private sector
or with the individual. In addition, it is not clear in this approach
whether an individual's merits are understood to justify unequal
results. This approach could be used to justify unequal pay for
persons with disabilities in employment, for example through their
exemption from minimum wage provisions, if the desired result is
to maximize the number of employees with disabilities. Equality of
results can be used, however, as an indicator of the effectiveness
of measures taken to achieve equality of opportunity.

POINTER

= The concept of equality of opportunity is now the
most frequently applied in national legislation and is
particularly important for persons with disabilities.

2.8 Social policy and affirmative action

The promotion of equal employment opportunities for people with
disabilities not only entails the prohibition of discrimination on
grounds of disability. It also requires that States take affirmative
action to ensure that people with disabilities have access to employ-
ment opportunities in the labour market, including requirements
that the workplace environment be adapted to make it accessible
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to all people with disabilities who are able to work, with appropriate
technical aids or supports if necessary. Here a distinction should
be made between social policy measures, which are always permit-
ted, and affirmative action measures, which deviate from the equal
treatment norm and therefore need a justification.

Social policy

Respect for human dignity requires the formulation of a social pol-
icy, such as a policy to combat illiteracy, unemployment, under-
employment and homelessness or increase women’s access to in-
come-generating activities. Such policies are closely related to the
promotion of equality of opportunity or equality of results. The ben-
eficiaries of these policies are notably the underprivileged segments
of society. Even though this is the case, social policies should not
be classified as non-discrimination measures, primarily or exclusive-
ly aimed at enhancing equal opportunities.

Social Policy Measures - Examples

Offering an occupational rehabilitation programme to a worker after
a serious work accident constitutes a social policy measure. The
programme seeks to ensure that the worker can remain an active
member of the workforce and will not be confronted with unem-
ployment.

Offering funding from a public authority to employers to enable
them to adapt their work premises to allow access to persons with
disabilities.

Affirmative action measures

Affirmative action measures — sometimes called positive action -
are aimed at ensuring equality of opportunity in practice, taking
into account the diversity of the persons concerned. They are often
aimed at historically disadvantaged groups that have been subject
to long-standing, entrenched discrimination, with a view to halting
discrimination, redressing the effects of past discrimination and re-
storing a balance. Employers can be required by the States to intro-
duce such measures. Affirmative action is traditionally perceived
as a response to social, structural or institutional discrimination
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experienced, and as a justified exception to the principle of equal
treatment. In other words, affirmative action is not discrimination.
Affirmative action measures seek to promote equality of opportunity
and are aimed at overcoming structural disadvantage experienced
by groups. Such measures are not intended to cater for the needs
of single individuals and are thus distinct from reasonable accom-
modation (see section 3.4 below). Affirmative action measures are
to be regularly examined to ensure they are still needed and remain
effective and are intended to last until there has been compensa-
tion for, or catching up from a structurally disadvantaged position.

Affirmative Action Measures — Examples

Obliging employers to employ a certain number or percentage of
workers with a work disability (a quota) or requiring them to set
a specific target constitutes an affirmative action measure. The
measure could restrict the opportunities of employers to hire (and
fire) employees on the basis of that employee’s individual assess-
ment and can require the employer, to treat disabled workers differ-
entially (see Section 4).

He